Vicarious liability: are we moving away from Lister v Hesley Hall Ltd [2002] 1 AC 215?
The workplace can be a dangerous place. Sarah Prager discusses two recent Court of Appeal cases on vicarious liability, and examines how they have been applied in the County Court. 
In January of this year the Court of Appeal heard the conjoined appeals in Weddall v Barchester Healthcare Limited and Wallbank v Wallbank Fox Designs Limited [2012] IRLR 307. Both involved interesting questions of vicarious liability for the deliberate acts of employees. In both cases employees had suffered injury in an employment setting as a result of violence by another employee. In each case, the judge at first instance had held that the tortfeasor who inflicted the violence was not acting in the course of his employment, and that the employer was therefore not vicariously liable for the tortious act. 
Richard Weddall was the Deputy Manager of a care home operated by Barchester Healthcare Limited. His job description required him to “support and care for” residents. The tortfeasor, Mr Marsh, was a Senior Health Assistant at the home, a position junior to Weddall. Marsh had worked there for many years. While Marsh had a conviction for assault occasioning actual bodily harm, he had never been violent towards residents at the home, “let alone fellow staff”, as the judge put it. He had undertaken a course dealing with aggression; it did not include dealing with violence between members of staff. The two men did not get on particularly well and each of them disliked aspects of the other’s approach to their job.

Mr Weddall was on duty on the evening of 6th September 2006 when one of the nightshift employees called in sick. It was part of his duties to secure a replacement and he therefore called Marsh at his home and asked him to work. On his own evidence, Marsh had had a bad day, and by the time of the call he was very drunk. He did not react well to the suggestion that he should come to work, and formed the impression that Weddall was mocking him because of his drunken state. Soon afterwards, Marsh rang the home saying that he intended to resign. He rode to the home on his bicycle, saw Weddall sitting in the garden at the front of the premises, and attacked him. The judge found that it was “an utterly unprovoked attack, very violent, and that no words of any significance were spoken . . . before the blows were struck.” Weddall was knocked to the ground and kicked. Eventually Marsh was pulled away by another employee. Marsh subsequently pleaded guilty in the Crown Court and was sentenced to 15 months’ imprisonment.

Mr Wallbank was employed by Wallbank Fox Designs Limited, a small company which manufactured bed frames. The tortfeasor, Mr Brown, was employed to spray the bed frames with a powder and load them onto a conveyor belt where they were hung on hooks. The belt took them through an oven where the sprayed powder was fused to the frame.

There was evidence that Brown was “not a wholly satisfactory employee”, but there was nothing to suggest that “he had a short temper or was in any way vicious”. On the morning of 16th August 2005, Brown was watching a frame come out of the oven. Wallbank noticed that only one other piece of furniture was coming through the oven, which left a substantial gap in the feeding in of frames, with a waste of fuel resulting from a heated oven without furniture passing through. He reprimanded Brown and then walked to the other end of the oven with the intention of helping Brown load furniture onto the belt. Brown joined Wallbank at that end of the oven, about 4 metres away, placed his hand on Wallbank’s face and threw him onto a table which was about 12 feet away. Wallbank sustained a fracture of a vertebra in his lower back. Brown was dismissed for gross misconduct and was later convicted of inflicting grievous bodily harm and ordered to pay compensation of £600.

At first instance the trial judges found that both men were acting outside the scope of their employment at the time of the assaults and that the employers were not vicariously liable for their actions. The Court of Appeal held that the distinguishing feature of both cases, was the violent response to a lawful instruction. The essence of the appellants’ cases was that, since employees must receive instructions and respond to them, an improper form of response, even a violent one, was an act within the course of employment. A violent response may be an improper one; but it is closely connected with the tortfeasor’s employment.
The Court of Appeal upheld the finding at first instance in Weddall, but overturned the finding at first instance in Wallbank. In the former case, the violence was an independent venture of Marsh’s own, separate and distinct from his employment, He was “acting personally for his own reasons”. The instruction, or request as in fact it was, was no more than a pretext for an act of violence unconnected with work as a health assistant. In the latter case, however, not only was the violence closely related to the employment in both time and space, it was a spontaneous and almost instantaneous, if irrational, response to an instruction given by a fellow employee. Undoubtedly, so the Court found, reaction to instructions, normally by way of carrying them out, is a part of an employment, whether as a powder coater or in any other capacity. The risk of an “over-robust” reaction to an instruction is a risk created by the employment and may be reasonably incidental to the employment, rather than unrelated to or independent of it.

The decision of the Court of Appeal was applied in Berry v Arriva Cymru Limited LTL 7/6/12, which arose out of an incident which occurred on 17th August 2009. Mr Berry was employed by the Defendant as a bus driver. He was going about his duties in the Defendant’s bus depot when Mr Kilbert, the Defendant’s engineering supervisor, took him by the arm and pushed him into the path of an oncoming bus. This act was intended as a hilarious prank. It all went wrong, however, when he lost his grip on Mr Berry, who fell into the path of the bus and was injured. 

The trial judge asked himself whether Kilbert’s acts were so closely connected with his employment that it would be fair and just for his employer to be liable for them. He concluded that they were not.  This was notwithstanding that the incident occurred on the employer’s premises, in working hours, whilst both men were talking about their work. The trial judge found that the prank went well beyond the kind of verbal horseplay that was to be expected in the working environment; in such a potentially hazardous workplace it was not to be expected that a colleague would injure a fellow worker in such a way. It would therefore be unjust for the employer to be liable for the incident.

This case, and the result in the Wallbank appeal, illustrate the irony pointed out by the Court of Appeal in that case that the worse the behaviour of the tortfeasor, the more difficult it is for a Claimant to establish vicarious liability. This is because where the employee acts in a manner which is to be expected (for example commonplace horseplay or adverse reaction to instruction), it is felt to be just to impose liability upon the employer; whereas where the employee acts in a wholly and grossly improper manner, it is felt that an employer should not carry the can for his outrageous behaviour. Curiously, this leads to the result that a Claimant is less likely to have a means of practical redress in more serious cases, which is, on the face of it, a surprising outcome. It may be that further authoritative and comprehensive guidance is needed; but it is tentatively suggested that at present there seems to be little appetite for change in Claimants’ favour, which currently leaves some injured litigants without prospect of redress against a solvent party. Whether or not this is an appropriate outcome depends on one’s personal views, but it does sit rather strangely with the development of the law on employers’ liability more generally. 
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