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Prescriptive Easements
By Karen Shuman
INTRODUCTION

1.
“Prescription is when a man claimed anything for that he, his ancestors or predecessors or they whose estate hee hath, have had or used it all the time whereof no mind is to the contrary.” 
 
(Les Termes De La Ley or Certaine Obscure Words and Termes 1636; Judicial Stroud’s Judicial Dictionary 7th Ed) 
2.
Put simply an easement is a right over someone else’s land. In Re Ellenborough Park [1956] Ch 131 Sir Raymond Evershed, MR, identified four key components to an easement:

(i)
There must be a dominant and a servient tenement.

(ii)
An easement must accommodate the dominant tenement.

(iii)
The dominant and servient owners must be different.

(iv)
A right over land cannot amount to an easement unless it is capable of forming the subject-matter of a grant. 
3.
An easement can only exist as a legal interest in land if it is: (i) held for an interest equivalent to a fee simple absolute in possession or term of years absolute + (ii) created either by statute, deed or prescription.

· Statute. For example, section 68 of the Railway Clauses Consolidation Act 1845 where the railway company shall make “so many convenient gates, bridges, arches, culverts, and passages, over, under, or by the sides of or leading to or from the railway, as shall be necessary for the purpose of making good any interruptions caused by the railway to the use of the lands through which the railway shall be made” and the owner of that severed land shall have a right to pass over level crossings or such other ‘accommodation works’.

· Express grant or reservation. Always check the conveyance and the title documents. No formal wording is required to grant an easement, it simply has to be made by deed. 

· Implied:

· Reservation. The most obvious example is that of necessity. 
· Grant. For example, the rule in Wheeldon v Burrows. Upon the grant of part of the tenement quasi-easements will pass to the grantee as easements if they: (i) were continuous and apparent; (ii) were necessary for the reasonable enjoyment of the land granted; and (iii) had been used by the grantor for the benefit of the part granted. 

· Section 62 Law of Property Act 1962. So far as a contrary intention is not expressed in the conveyance “(1) A conveyance of land shall be deemed to include and shall by virtue of this Act operate to convey, with the land, all buildings, erections, fixtures, commons, hedges, ditches, fences, ways, waters, water-courses, liberties, privileges, easements, rights, and advantages whatsoever, appertaining or reputed to appertain to the land, or any part thereof, or, at the time of conveyance, demised, occupied, or enjoyed with, or reputed or known as part or parcel of or appurtenant to the land or any part thereof.”  
PRESCRIPTIVE RIGHTS

4.
Easily remembered as - they come in threes: both as to acquisition and characteristics. Prescriptive rights can be acquired as follows:
 
(i)
Common law.


(ii)
Lost Modern Grant.


(iii)
The Prescription Act 1832. 
(i) Common Law

5.
In R v Oxfordshire County Council ex parte Sunningwell Parish Council [2000] 1 AC 335, HL, Lord Hoffman at 349, described the history of limitation as,

 
 
“English law, on the other hand, has never had a consistent theory of prescription. It did not treat long enjoyment as being a method of acquiring title. Instead, it approached the question from the other end by treating the lapse of time as either barring the remedy of the former owner or giving rise to a presumption that he had done some act which conferred a lawful title upon the person in de facto possession or enjoyment. Thus the medieval real actions for the recovery of seisin were subject to limitation by reference to various past events. In the time of Bracton the writ of right was limited by reference to the accession of Henry I (1100). The Statute of Merton 1235 (20 Hen. 3, c. 4) brought this date up to the accession of Henry II (1154) and the Statute of Westminster I 1275 (3 Edw. 1, c. 39) extended it to the accession of Richard I in 1189.”

6.
The fiction is derived from proof of enjoyment of the right for so long as anyone could remember which in turn gives rise to the presumption that such enjoyment was pursuant to a grant made before 1189, the extent of legal memory. Given the obvious problems with establishing enjoyment from 1189 judges treat 20 years' enjoyment as giving rise to a rebuttable presumption of enjoyment since 1189. Use ‘as of right’ must be established.
7.
Note that a claim may be defeated if it can be shown that the right did not or could not have existed since 1189. Unity of ownership will extinguish the right and therefore defeat a claim to prescription at common law although unity of possession may not. Proof of the existence of a deed may also defeat the claim but not if it merely confirms a pre-existing prescriptive right: Addington v Clode (1775) 2 Wm Bl 989.

(ii) Lost Modern Grant

8.
In R v Oxfordshire County Council ex parte Sunningwell Lord Hoffman at 350,

 
“But these presumptions arising from enjoyment for the period of living memory or for 20 years, though strong, were not conclusive. They could be rebutted by evidence that the right could not have existed in 1189; for example, because it was appurtenant to a building which had been erected since that date. In the case of easements, the resourcefulness of the judges overcame this obstacle by another presumption, this time of a lost modern grant. As Cockburn C.J. said in the course of an acerbic account of the history of the English law of prescription in Bryant v. Foot (1867) L.R. 2 Q.B. 161, 181: 

 
"Juries were first told that from user, during living memory, or even during 20 years, they might presume a lost grant or deed; next they were recommended to make such presumption; and lastly, as the final consummation of judicial legislation, it was held that a jury should be told, not only that they might, but also that they were bound to presume the existence of such a lost grant, although neither judge nor jury, nor any one else, had the shadow of a belief that any such instrument had ever really existed."

9.
The doctrine will only be deployed where the enjoyment cannot be otherwise reasonably accounted for. Where enjoyment for 20 or more years can be proved the court will presume the existence of a lost grant, that is the right had a lawful origin.

10.
The presumption can be rebutted by evidence that the right could not have existed: it is doubtful whether anything less will suffice. For example it is not good enough to prove that the right was not granted whereas proving that there was no person who could ever have made the grant will be sufficient.

(iii) The Prescription Act 1832

11.
Again in R v Oxfordshire County Council ex parte Sunningwell Lord Hoffman at 351,

 

“So in Dalton v. Angus & Co. (1881) 6App.Cas. 740, 773, Fry J. (advising the House of Lords) was able to rationalise the law of prescription as follows: 

 
"the whole-law of prescription and the whole law which governs the presumption or inference of a grant or covenant rest upon acquiescence. The courts and the judges have had recourse to various expedients for quieting the possession of persons in the exercise of rights which have not been resisted by the persons against whom they are exercised, but in all cases it appears to me that acquiescence and nothing else is the principle upon which these expedients rest."

 
In the case of easements, the legislature intervened to save the consciences of judges and juries by the Prescription Act 1832 …” 
12.
In relation to rights of way section 2 of the 1832 Act provides that,  
 
E+W+N.I.
 
“No claim which may be lawfully made at the common law, by custom, prescription, or grant, to any way or other easement, or to any watercourse, or the use of any water, to be enjoyed or derived upon, over, … when such way or other matter as herein last before mentioned shall have been actually enjoyed by any person claiming right thereto without interruption for the full period of twenty years, shall be defeated or destroyed by showing only that such way or other matter was first enjoyed at any time prior to such period of twenty years, but nevertheless such claim may be defeated in any other way by which the same is now liable to be defeated; and where such way or other matter as herein last before mentioned shall have been so enjoyed as aforesaid for the full period of forty years, the right thereto shall be deemed absolute and indefeasible, unless it shall appear that the same was enjoyed by some consent or agreement expressly given or made for that purpose by deed or writing.” [my emphasis]
13.

The key to a claim under the Act is the quality of the enjoyment over the 20 year period. If an easement has been enjoyed for 20 years as of right without interruption it cannot be defeated by proof that user began after 1189. If an easement has been enjoyed for 40 years as of right and without lawful interruption it is deemed absolute unless there is written consent.
14.
The relevant period is that immediately before the claim: section 4. If the user started in 1970 but stopped in 2005 the Act will not assist a claim to an easement in 2010: there has not been continuous user from either 1989 or 1990. What if the right is obstructed, for example, a locked gate placed across the right of way? If the right of way has been used for 20 years a claim can still be brought so long as the claimant has not acquiesced in or submitted to the obstruction for more than 1 year. What if the claimant does not use the right of way for a period of time? That will not constitute interruption but it may be evidence that there is insufficient ‘enjoyment’ of the right. The user must show that he has used the right as though he was entitled to: ‘user as of right’.

15. The 3 characteristics of prescriptive rights are:


(i)  The enjoyment of the right must continue for certain periods of time depending upon the method of prescription (whether at common law, the doctrine of modern grant or under the Prescription Act 1832); 


(ii) The court must presume a grant of the easement by the absolute owner of the servient tenement to the absolute owner of the dominant tenement; and

(iii) The enjoyment by the dominant tenement must be long, continual and as of right. 

16.
The application of the doctrine is nicely summarised by Lord Scott’s description of the facts, albeit with halcyon overtones, in Bakewell Management Ltd v Brandon [2004] UKHL 14 at paragraph 10,

 
“A residence with a garden bordering upon an ancient common on which commoners pasture their sheep and to which members of the public can resort for exercise, dog walking, picnics, kite flying and the like, sounds like an enviable possession affording amenities of view and tranquillity that would be highly prized by most people. The absence of any direct access to the house from a public road might give rise to a momentary doubt about its attractions and suitability in a modern motorized age; but information that ever since the house was built, well over 20 years ago, its successive owners, and their visitors, have enjoyed vehicular access to the house over a track across the common linking the house with a public road would have quieted most doubts.”


Fortunately for the dog walkers, kite flyers and picnickers who drove over the common to reach their nearby homes the House of Lords held that they had acquired prescriptive rights under section 2 of the Prescription Act 1832 or the doctrine of lost grant regardless of the fact that they were prohibited by law in using vehicles over the common land.
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