[image: image1.jpg]Z
H=

CHANCERY

1




Development Disposals: Ensuring Best Value
By Karen Shuman

_____________________________________________________________________

INTRODUCTION
1.
According to the UK National Ecosystem Assessment, published in June 2011 urban areas in the UK cover just under 7% of land area but those areas are home to 80% of the population. In England the urban habitat covers 10% of the area. The ONS project that over the 10 year period to 2020 the UK’s population will increase by 4.9 million to 67.2 million. As individual consumption increases so does the pressure on natural resources and the demand on services and housing stock becomes more acute. Add into the melting pot the need to raise revenue and where does that leave development disposals?
2.
Authorities are under a legal and fiduciary duty to obtain the best price reasonably obtainable when disposing of land. The procedures should be open, transparent, competitive and market related otherwise they risk challenge. In this paper I will revisit the underlying power under the Local Government Act 1972 (“the LGA”) and the Circular. I will conclude by looking at two cases. 
THE POWER
3.
Section 123 of the Local Government Act 1972 (“the LGA”) provides a general dispositive power for a principal council.


123. (1) Subject to the following provisions of this section, and to those of the Playing Fields (Community Involvement in Disposal Decisions) (Wales) Measure 2010, 1 a principal council may dispose of land held by them in any manner they wish. 

 
(2) Except with the consent of the Secretary of State, a council shall not dispose of land under this section, otherwise than by way of a short tenancy, for a consideration less than the best that can reasonably be obtained.


(2A) A principal council may not dispose under subsection (1) above of any land consisting or forming part of an open space unless before disposing of the land they cause notice of their intention to do so, specifying the land in question, to be advertised in two consecutive weeks in a newspaper circulating in the area in which the land is situated, and consider any objections to the proposed disposal which may be made to them.


…


(7) For the purposes of this section a disposal of land is a disposal by way of a short tenancy if it consists—

 
(a) of the grant of a term not exceeding seven years, or

 
(b) of the assignment of a term which at the date of the assignment has not more than seven years to run…

4.
So that gives local authorities wide powers to dispose of land in any manner they wish subject to obtaining the best consideration reasonably obtainable unless the Secretary of State consents to the disposal.

5.
The same power is provided to a parish or community council, or the parish trustees of a parish acting with the consent of the parish meeting by section 127 of the LGA subject to the same condition as section 123(2).

6.
Circular 06/03: Local Government Act 1972 general disposal consent (England) 2003 disposal of land for less than the best consideration that can reasonably be obtained.

 
This gives authorities consent to a disposal of land in the circumstances specified in paragraph 2 and provides guidance to authorities exercising their power.

 
2. The specified circumstances are:

 
a) the local authority considers that the purpose for which the land is to be disposed is likely to contribute to the achievement of any one or more of the following objects in respect of the whole or any part of its area, or of all or any persons resident or present in its area;

 
i) the promotion or improvement of economic well-being;

 
ii) the promotion or improvement of social well-being;

 
iii) the promotion or improvement of environmental well-being; and

 
b) the difference between the unrestricted value (i.e. the best price reasonably obtainable for the property on terms that are intended to maximise the consideration) of the land to be disposed of and the consideration for the disposal does not exceed £2,000,000 (two million pounds).

THE MECHANICS
Types of disposal
7.
Private Treaty

 
If there is sufficient marketing for a reasonable period the highest offer should represent the best consideration reasonably obtainable. What if there is no marketing or the period is very short? Can this process be justified? Potentially yes but you should obtain an ‘independent’ valuation to verify best consideration.


Examples where this may be appropriate are small parcels of land, a sale to the adjoining owner, it forms part of a much large parcel that will be redeveloped,

8.
Public Auction


If speed is important then this may be the easiest way of achieving best consideration. What are the reasons justifying sale by this method and how is the reserve price determined?

9.
Formal Tender


Perhaps a suitable mechanism where there are identified development proposals. A fair and transparent tender process will need to be adopted.

10.
Exchange of land

11.
Informal Negotiated Tender


A preferred bidder could be identified through an informal tender process.
Best consideration

12.
Whilst ideally the disposal is market tested each disposal is highly fact sensitive. Is the authority under an obligation to encourage late bids and therefore gazumping? No, the duty in the general disposal consent is to obtain best consideration. Is it better to sell the land at the best market price or to give a discount for later benefits that will be created, for example, the provision of a sports hall? The procedure must be transparent and should be on a competitive market basis. If not then the decision is open to challenge and the way to avoid it is to obtain ministerial consent. 
13.
In R v Pembrokeshire CC Ex p. Coker [1999] 4 All ER 1007 PCC decided to grant a lease of industrial land to CS, a subsidiary of a public quoted company. The land had  a value of -£600K, was subject to vandalism and contained a deteriorating sea wall. CSSL offered to provide guarantees and suggested that if the lease was not granted quickly it would pursue an alternative letting. CSSL agreed to pay £20K pa but for the first 2 years it would carry out substantial repairs instead of [paying rent. The lease contained a covenant that CSSL would use it best endeavours to employ a specified number of people. It would also be given the right to determine the lease after 2 years to take a 99 year lease at a premium of £80,000 with a further option exercisable after 5 years. 4 days before PCC was due to pass its resolution it was approached by C who was acting on behalf of unnamed clients who indicated that a company would be formed to put forward an offer of £100K for a 99 year lease. PCC granted the lease to CS and C challenged the decision on the basis that its offer had bettered that put forward by CSSL and that PCC had preferred CSSL’ offer because it had the effect of creating jobs and that consent should have been obtained from the Secretary of State. 

The application for judicial review was refused. It was by no means certain that the offer was bettered by C. 

14.
Lightman J at paragraph 12 stated that the key parts of the evidence established that,

 
“(1) the Council's Land was practically unmarketable.

(2) the latest market valuation was minus £600,00;

 
(3) any lapse of time exposed the Council's Land to the risk of further vandalism and of further damage to the sea-wall;

 
(4) leaving aside the Applicants, CS was the only interested party and was insisting on an urgent decision and was threatening in default of such decision to go elsewhere. There was no reason to discount this threat;

 
(5) the Applicants' “offer” was very late and very much at a preliminary stage: it might be merely a spoiling exercise and might in any event come to nothing;

 
(6) CS was a subsidiary of a publicly quoted company and was offering to secure its covenants in the Lease with guarantees: the off the shelf company to be put forward as lessee by the Applicants had yet even to be formed and its participants finalised.

It seems to me that it was clearly common-sense for the Council to accept the “bird in the hand” offered by CSSL and to make every effort to do a deal before CSSL moved elsewhere, leaving the Council high and dry. The offer by the Applicants was a bird in a far away bush: any negotiations with the Applicants were fraught with uncertainty and might prove fruitless. No reasonable or responsible councillor could in the circumstances take any risk of losing CSSL in order to pursue further negotiations with the Applicants. It is quite unnecessary for the Court to compare in any detail the rival offers. It is sufficient to say that the decision of the Council to favour the terms offered by CSSL cannot be termed unreasonable. The Council from the beginning sensibly placed great importance on the “covenant” of the proposed lessee in view of the need for repairs to the sea-wall and the covenant of CSSL (and its guarantors) clearly offered the better security. The Lease to CSSL afforded to the Council the benefit of the covenant of a subsidiary of a public company and valuable guarantees in place of the covenants of the Applicants (yet to be formed) off the shelf company.”
15.
At paragraph 13 he considered whether the inclusion of the covenant to secure employment had reduced the consideration payable by CSSL.

 
“The question raised is whether the incorporation of such a covenant placed the Council in breach of Section 123. It is clear that an authority may lawfully and properly take into account, when deciding whether to make a disposition and the identity of the disponee, the social value of the effect of the disposition on job creation. But the social value of a disposition cannot be taken into account when questions arise of compliance with the obligation under section 123 to obtain the best consideration obtainable. Section 123 requires the consent of the Secretary of State before this obligation can be relaxed. When deciding whether (for the purposes of Section 123) the best consideration reasonably obtainable has been obtained, the only consideration to which regard may be had is that which consists of those elements of the transaction of commercial or monetary value to the local authority; and undertakings to create a number of jobs or use land for a particular desirable purpose do not (at least normally) count as such consideration: see R v. Middlesborough BC ex parte Frostree Ltd, 16 December 1988. Accordingly the Council could not in this case without obtaining the consent of the Secretary of State allow the perceived social value of job creation to be reflected as entitling CSSL to some discount on, or as part satisfaction of, the commercial monetary value it was required to obtain. The critical question is accordingly whether the Council has, in taking the covenant from CSSL to use its best endeavours to employ a fixed number of employees, reduced the commercial and monetary consideration which it could have obtained from CSSL. Where such a covenant is included in a lease, the normal inference will be that in return for surrendering inclusion of that covenant the prospective lessee would have agreed some (albeit limited) additional consideration of commercial or monetary value. The inclusion of such a covenant in a lease accordingly raises the question whether the consent of the Secretary of State is required. But in this case in answer to this contention by the Applicants the Council in a sworn affidavit establishes that in fact it was CSSL who originated the proposal for inclusion of the various forms of employment covenants in the Lease and that their inclusion in no way affected the rent or other consideration agreed to be paid or provided by CSSL. In the light of this evidence, I do not think that the Council's interest in job creation is a factor of any assistance to the Applicants on this application. The Council notwithstanding the inclusion of the covenant obtained the best consideration reasonably obtainable.”
16.
In R (on the application of Lemon Land Ltd) v Hackney LBC [2001] EWHC Admin 336 5 HLBC had two rival offers. LDA offered £1.65 million on the basis of existing no residential use with no “hope value” for the prospect of planning permission for change of use including residential use and on a vacant possession basis. Lemon offered £2.064 million to factor in the obligation to continue to accommodate a charity on the land. When HLBC disabused them of this notion the offer was increased to £2.45 million. HLBC resolved to accept LDA’s proposal because it would create 322 jobs as compares to the 160–200 jobs by Lemon. Each job was valued at £6,000 and therefore added a non-monetary benefit of £732,000 to the offer of £1.65 million. 

 
Lightman J held that the authority could not treat any part of the value attributable to job creation as part of the purchase "consideration" and accordingly, HLBC was in breach of its obligation to obtain best consideration.
17.
At paragraph 11 he said that,

 
“The policy behind section 123(2) is that in the sale of land by a local authority a distinction must be drawn between commercial and non-commercial transactions. If there is any element of discount or grant in a transaction, the consent of the Secretary of State is necessary. The requirement that the elements in the consideration should be capable of having a commercial or monetary value to the local authority reposes on the local authority the responsibilities of a trustee of its land and enables its stewardship to be effectively audited. Job creation anticipated to flow from a sale of the local authority's land is not part of any consideration received by the local authority, let alone a part having a commercial or monetary value to the local authority. The fact that anticipated job creation is a motive for, or an intended consequence of, the sale does not bring it within the meaning of the word “consideration” in section 123(2). In reality the element in the consideration attributed to the prospective job creation is a disguised grant to the LDA for what is perceived to be a socially desirable project.”

When does the disposal take place?

18.
For the purposes of section 128(2) the disposal takes place at the time of completion and not exchange. R (on the application of Structadene Ltd) v Hackney LBC [2001] 2 All ER 225. 

Guidance from the circular
19.
It is a matter for the authority to decide whether it needs to apply for ministerial consent. If the authority applies for specific consent the valuation report in support of the application should follow the guidance in appendix. If the Secretary of State is of the opinion that consent is not required then his statutory function to give specific consent does not arise.

20.
Full reference should be made to the appendix to the circular. I highlight some points from the guidance on the contents and methodology used in the valuation report.

· Set out the unrestricted and restricted values together with the value of conditions. Where any of these is nil this should be expressly stated. 
· The assumptions made should be set out. Eg existing or alternative uses that might be permitted by the local planning authority, the level of demand and the terms of the transaction. The effect on value of the existence of a purchaser with a special interest (a special purchaser) should be described.
· All values should be assessed in capital, not rental, terms; and where a lease is to be granted, or is assumed by the valuer to be granted, the valuer should express the value of the consideration as a capital sum.
·  When assessing unrestricted value, the valuer must ignore the reduction in value caused by any voluntary condition imposed by the authority. It should be the amount which would be received for the disposal of the property where the principal aim was to maximise the value of the receipt. 
· In a tender the unrestricted value is normally the highest bid. However if this is out of kilter with value, too high or too low, the valuer may assess the unrestricted value.
· In contrast the restricted value is the market value of the property having regard to the terms of the proposed transaction. It is defined in the same way as unrestricted value except that it should take into account the effect on value of any voluntary condition(s).
· Voluntary conditions include any term or condition of the proposed transaction which the authority chooses to impose.
· The disposal might give rise to operational savings to or income  generation for the authority and the monetary value of the benefits should be included.

CHALLENGES IN PRACTICE
21.
In both of these cases decisions to dispose of land in town centres to Tesco was challenged.

22.
 R (Salford Estates (No 2) Ltd v Salford CC [2011] EWHC 2135 S sought permission to apply for judicial review out of time to challenge a decision of SCC to sell land to Tesco.  Tesco had owned land in the middle of a larger site owned by SCC and it sought to purchase the site to build a superstore. The site had been allocated as town centre land by the 1995 and later unitary development plans. Subject to the obtaining of planning permission, Tesco's intention was to build a superstore on the Site. On 4 November 2009 an exclusivity agreement was made and on 18 March 2010 the conditional contract was made. The purchase price of the Site was £60 million of which £4 million was now being paid. On 22 October 2010 planning permission was granted. S owned a development nearby. 
 
SCC sought counsel's advice on not putting its site on the open market but instead dealing with Tesco against the backdrop of an independent valuation. It was advised that whilst selling to Tesco at a price supported by an appropriate independent valuation would be lawful and legitimate, it might be legally challenged. SCC obtained a market valuation, continued to negotiate with Tesco and did not place its site on the open market. Following further negotiations and a second valuation, the local authority entered into an exclusivity agreement with Tesco and then a conditional contract for the sale of the local authority's site. At the hearing SCC relied on a report by another valuer who stated that it would not have been possible to develop a store of the size proposed without using the land already owned by Tesco. 
 
Judge Waksman QC sitting as a HC Judge refused permission.


Section 123 imposed a duty to achieve the best price reasonably obtainable and not a duty to conduct a particular process. A challenge must be on ordinary public law grounds. The use of the valuation advice was not in itself irrational and the valuation was not manifestly erroneous. The decision not to choose an open market sale was also a rational decision. There was no evidence to suggest that Tesco's land was not central to any superstore development of anything approaching the size of Tesco's proposal. If SCC were to offer the site as a whole, the notion that Tesco would sell to a competitor seemed extremely unlikely. So the only way that SCC could ensure that it realistically put the whole site on the market would be to make Tesco's land subject to a compulsory purchase order. The success of such an undertaking was uncertain and might take many years.

23.
In R (Midlands Co-operative Society Ltd) v Birmingham City Council [2012] EWHC 620 (Admin) the Co-operative challenged a decision to sell Tesco a plot of land comprising an indoors bowls and community centre and to make a compulsory purchase order to facilitate land assembly for Tesco’s proposed redevelopment of an 11 acre site of which that plot of land formed part. BCC had been concerned about the continuing viability of Stirchey as a local authority and there was a redevelopment scheme to establish a strategy of consolidation in a retail core area. That area was suitable for mixed use development possibly anchored by a retail foodstore. The developer would be obliged to replace the bowling and community centre facilities. BSS commenced a tender process limited to developers Tesco and the Co-operative. Tesco was initially selected but the Co-operative  complained that the scheme triggered the public procurement requirements of Directive 2004/18. The first tender process was terminated. A second tender process was also terminated as no bid was regarded as acceptable by BSS. A third open tender process was commenced. In the meantime BSS had entered into a contract with T for the sale of land comprising the bowling and community facility so that BSS would have certainty as to delivery of replacement facilities and an overage agreement with Tesco. The Co-operative refused to bid stating that the process was flawed. BCC later indicated that Tesco would not provide the replacement facilities as they would be relocated to another site.


Hickinbottom J refused the Co-operatives challenge on both the procurement and section 123 basis. As to the later he concluded that on all the evidence, it could not be said that the price obtained from Tesco was not the best consideration reasonably obtainable for the community facility. Again it was reiterated that section 123 imposed a duty to achieve a particular outcome and not a duty to conduct the process in a particular way, although the process is important and may have a determinative evidential role on whether section 123(2) has been breached. The judge cited with approval R v Darlington Borough Council ex parte Indescon Ltd [1990] 1 EGLR 278 Kennedy J at 282,
 
“… [A] court is only likely to find a breach or intended breach by a council of the provisions of [section 123(2)] if the council has (a) failed to take proper advice or (b) failed to follow proper advice for reasons which cannot be justified or (c) although following proper advice, followed advice which was so plainly erroneous that in accepting it the council must have known, or at least ought to have known, that it was acting unreasonably.”


The Judge found that in relation to the third tender process:
· The method of sale employed (i.e. informal tender on the open market) was an appropriate basis for the disposal of the Community Facility.

· The only realistic attraction of the premises for a potential purchaser would be as part of the proposed wider redevelopment of the Site. The value of the premises as part of the proposed redevelopment area would undoubtedly be higher than the current use value, and there is no possibility of the premises being redeveloped in isolation as opposed to as part of the Site. He accepted the evidence that although the recession has hit commercial property values, the foodstore market has bucked the trend, and “generally foodstore sites in suburban areas generate the highest values and exceed those for other forms of development”  and “realistically the highest price obtainable for this land was on the basis of it forming part of a foodstore site”.
· Given that the highest bid would almost inevitably come from a developer interested in erecting a foodstore as part of a wider development, the potential serious bidders came from a limited, but sophisticated and informed, market.

· The terms of the offer were not “unprecedentedly onerous”: the Co-operative had challenged the requirement for a non-refundable 50% deposit and the short period of 1 month which included the August bank holiday for bids. SCC explained that the non-refundable deposit, which could be refunded if they had caused non-completion, was to be used to start work on providing a new community centre.

· The tender document made it clear that it was assumed that any tender was made with full knowledge of the planning status of the land. The only serious bidders would be developers who would have been aware of the planning position.

· Given the ownership and assembly issues, it would have been obvious to any potential developer that the SCC  would almost certainly have to exercise its CPO powers to obtain site assembly for any potential developer.
· The Co-operative complained that SCC did not obtain any pre-marketing advice on the method of marketing that would most likely result in the best price, and therefore did not have that to fall back upon. SCC did not obtain detailed advice on marketing, but (i) it is common ground that the general method of marketing (an open informal tender) was appropriate, and indeed suggested by the Co-operative, (ii) BCC had significant experience in selling off significant estate and (iii) as emphasised in Salford Estates the section 123(2) duty is outcome (rather than process) driven. The marketing done was sufficient to encourage any prospective bidders from the limited potential market, to put in a tender.
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Barrister
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